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Supreme Court Expands
Anti-Retaliation Protections
for Workers Participating in 

Internal Investigations
By J. David Marsey and Robert J. Sniffen, Tallahassee*

  The  U.S.  Supreme  Court 
has expanded  the anti-retali-
ation provisions of Title VII of 
the Civil Rights Act of 1964 to 
include  workers  who  report 
unlawful  employment  prac-
tices during questioning in an 
internal  investigation. Craw-
ford v. Metropolitan Gov’t of 
Nashville & Davidson County, 
129 S. Ct. 846 (2008).
  For over 30 years,  federal 
anti-discrimination and anti-
retaliation laws have protected 
employees who opposed  il-
legal employment discrimina-
tion and  those who made a 
charge, testified, assisted or 
participated  in an  investiga-
tion of employment discrimi-

nation. These provisions are generally  referred 
to as the “opposition” and “participation” clauses. 
If an employer  takes action  that would dissuade 
a  reasonable employee  from coming  forward  to 
report illegal employment discrimination as a result 
of the employee’s opposition to, or participation in 
an investigation of, the employer’s illegal employ-
ment practices, the employer has illegally retaliated 
against the employee. 
  Prior to Crawford, courts consistently held that 
in order for one to “oppose” an illegal employment 
practice, an employee must have  instigated or 
initiated a discrimination complaint. Therefore, one 
would not be entitled to anti-retaliation protections 
of the opposition clause unless the employee made 
the complaint initiating the investigation. The ruling 
in Crawford expands the protection of the opposi-
tion clause to employees who have not themselves 
filed a complaint, but instead, only answered ques-
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d.C. Seminar Planned for May 1 & 2
  The 2009 ADvAnCED 
LABoR ToPiCS  seminar 
is being held  in Washing-
ton, D.C. this year, and we 
have a great  schedule of 
events planned  in a won-
derful  location!  We  have 
managed to line up an im-
pressive array of nationally-
known speakers, including 
Topper Thompson,  the  Commissioner  of  the 
OSHRC;  former Wage and Hour Administrator 
Tammy McCutchen; Richard Siegel, Associate 
General Counsel for the NLRB; and Peggy Mas-

troianni, EEOC Associate 
Legal Counsel,  to name a 
few. We will end the semi-
nar with a special treat, as 
Robin Smith, producer of 
the  award-winning  video 
“Come Walk In My Shoes,” 
based on the civil rights ex-
periences of Congressman 
John Lewis, has agreed to 

present the video and answer questions afterward. 
For  those of you unfamiliar with Ms. Smith, she 
began her producing career with Charles Kuralt on 
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Employers Struggle to Maintain the 
Status Quo, but the Forces of

“Labor Reform” are “Ledbetter”
laborlaw.com. 
  The Section started 2009 with  two ex-
cellent  live CLE seminars,  in addition  to 
the Kilberg  teleconference and  the  three 
webinars. Thank you and kudos  to david 
Block and Susan dolin for a well-attended 
and very informative Board Certification 
Review seminar.  In case you’re wonder-
ing, this seminar prepares lawyers for the 
Certification exam, but it has also become 
a popular means for L&E attorneys to rack 
up CLE credits and get a full overview of 
L&E law. I also send kudos to Ray Poole 
and Richard Johnson for hosting our first 
Tallahassee seminar,  “A Most Excellent 
Overview of L&E Law,” which was “particu-
larly recommended for attorneys of public 
employers and employees.” Appreciation 
is also directed  to CLE Chair Greg Hear-
ing and our Section Administrator Angela 
Froelich for their work on these seminars.
  We have  two more  live CLE seminars 
before  I hand over  the gavel  to Eric Hol-
shouser  in June. On May 1-2, we will be 
in  Washington,  d.C.,  for  our Advanced 
Labor Topics seminar. Cynthia Sass and 
Bob Turk have put  together a great pro-
gram. The details are set forth elsewhere 
in this newsletter. I believe that this is only 
the third time that the Section has left the 
state for a CLE program (not counting Key 
West, which is arguably a different country 
or planet). The previous  two  times,  I was 
the Program Chair  (Washington  in 2000 
and New Orleans in 2002). I received good 
feedback on those earlier seminars, and I 
anticipate that our excursion this year will 
be no less well-received.
  For  the second consecutive year,  the 
Section has been selected to present one 
of  the  two  President’s  Showcase  CLE 
Seminars at the Annual Convention of The 
Florida Bar. Our seminar last year was very 
well-attended and well-received and, as 
there has been so much going on this year 
in our practice area,  I anticipate another 
good turnout. Our seminar will begin at 2:15 
p.m. on Thursday, June 25, right before the 
Section’s annual meeting at 5:00, which is 
followed by an excellent  reception  (if you 

A. FORST

  We’re  still  in  the 
first  100  days  of  the 
Obama Administration 
and there have already 
been big  changes  in 
the world of labor and 
employment  law, with 
more on the way. The 
first piece of legislation 
signed into law by the 
new President was the 
Lilly Ledbetter Fair 

Pay Act, which states that in cases where 
a past  act  of  discrimination  results  in a 
continuing disparity in working conditions, 
the 180-day statute of  limitations (or 300-
day in “deferral” states) for filing a charge of 
discrimination resets each time the disparity 
is manifested. This bill amends a number of 
nondiscrimination statutes and the FLSA. It 
also overturns the Supreme Court’s 2007 
decision  in Ledbetter v. Goodyear Tire & 
Rubber Co., 550 U.S. 618  (2007), which 
held that the statute of limitations for filing 
an equal-pay lawsuit begins to run on the 
date  the  disparate  rate  of  pay  was  es-
tablished. Under  the Ledbetter Act, each 
paycheck  issued after an unlawful deci-
sion setting pay  is considered a new act 
of discrimination, so the time for filing runs 
from the last date when such a paycheck 
was issued. 
  The fact that the Ledbetter Act was the 
first bill signed into law by President Obama 
brings to mind the fact that the FMLA was 
the first bill signed by President Clinton. 
Speaking of  the FMLA, Congress  is cur-
rently considering legislation to expand that 
Act  to more businesses and employees 
and, via the Working Families Flexibility Act, 
to provide employees the right to request, 
once every 12 months, that their employers 
modify work hours, schedule or location.
  In the meantime, the House passed the 
Paycheck Fairness Act, which amends 
and strengthens the Equal Pay Act of 1963. 
Under the current Equal Pay Act, once em-
ployees have provided prima facie evidence 
of sex discrimination,  the burden of proof 
shifts to the employer to show that the dif-
ference  in wages results  from “any  factor 
other than sex.” The PFA would eliminate 

the “any factor other than sex” defense and 
replace it with a “bona fide factor other than 
sex” defense. Employers could use  this 
“bona fide factor” defense only if they dem-
onstrate that business necessity demands 
it. The defense would not apply where the 
employee demonstrates that an alternative 
employment practice existed  that would 
serve  the same business purpose with-
out producing such wage differential and 
that  the employer  refused  to adopt such 
alternative practice. The PFA would make 
employers liable for unlimited punitive dam-
ages in addition to compensatory damages 
in cases of sex discrimination in pay. The 
PFA would also make it easier to bring class 
action lawsuits in such cases. 
  So, lots going on! In an effort to keep our 
members abreast of all that is happening in 
the courts and, more importantly, Congress 
and the Administration, with respect to labor 
and employment law, the Section has com-
menced a monthly webinar series. Thus far, 
we have hosted a “crystal ball” discussion 
with  former Solicitor of Labor Bill Kilberg, 
who went over the various changes to labor 
and employment laws being considered by 
the Obama Administration and Congress. 
We’ve followed this up with a January we-
binar discussing “Employment Issues Re-
lating to downsizing,” presented by david 
Buchsbaum  of  Fisher  &  Phillips,  and  a 
February webinar discussing FLSA exemp-
tions,  presented  by  Richard Tuschman 
of Epstein, Becker & Green. The March 
webinar, presented by Thomas Smith of 
Jackson, Lewis, focused on NLRB issues, 
including  the Employee Free Choice Act 
still under consideration. I once again thank 
david Block and Greg Hearing for their work 
on this webinar program. Elsewhere in this 
newsletter,  there  is  information  regarding 
the remaining webinars,  including the up-
coming April 14th “Critical & Proposed Is-
sues under the FMLA,” a real “blockbuster” 
presented by david Block of Jackson Lewis 
(get it?—Block; blockbuster). 
  In the meantime, if you’ve realized that 
the information in these webinars would be 
useful, well-priced, and would earn you CLE 
credit (all true!), you can order them from 
our Section’s website, www.employment-
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Sweeping Changes to
Family and Medical Leave Act 

Effective January 2009
By Diana P. Scott and Matthew B. Hayes, Los Angeles

vidual definitions of “serious health condi-
tion” and further clarify what is required to 
satisfy several of those definitions.
  For example,  the new  regulations ad-
dress the definition of “serious health con-
dition,” which  requires  three consecutive 
days of incapacity plus “two visits to a health 
care provider.” The prior regulations did not 
specify a time period within which the two 
visits to a health care provider must occur, 
resulting in employer confusion and conflict-
ing court decisions. The new  regulations 
clarify that the two visits must occur within 
30 days of  the beginning of  the period of 
incapacity and that the first of the two visits 
must occur within seven days of the first day 
of incapacity.
  The new  regulations also address  the 
definition of “chronic serious health condi-
tion” and its requirement of “periodic visits” 
to a health care provider for treatment. The 
prior regulations leave “periodic visits” unde-
fined. The new regulations clarify that “peri-
odic visits” means at least twice a year.

Changes to Employer notice and 
Posting obligations
  The new regulations set forth four man-
datory  notices  an  employer  must  issue 
to employees  regarding FMLA rights and 
obligations.
  First,  the new regulations maintain the 
existing requirement that a “General Notice” 
be posted in the workplace and placed in 
the employee handbook. But they enhance 
this “General Notice” requirement in several 
respects. For  instance,  in  the event  that 
an employer does not have an employee 
handbook,  the notice must be distributed 
to each employee upon hire  (not  annu-
ally, as had been proposed).  In addition, 
a covered employer must comply with the 
“General Notice” requirements even if it has 
no FMLA-eligible employees.
  Second,  the new  regulations  require 
employers to issue a personalized “Eligibil-
ity Notice” within five business days after 
either: (a) a request for leave; or (b) learning 
that  the  leave might qualify  for protection 
under the FMLA.

  Third,  the new  regulations  require an 
employer  to  issue a written  “Rights and 
Responsibilities Notice” at  the same  time 
as the Eligibility Notice.
  Finally, once an employer has obtained 
sufficient information to determine whether 
an employee’s  leave will be protected by 
the FMLA, the employer must provide the 
employee with a “designation Notice.” The 
new  regulations extend  the deadline  for 
providing the designation Notice from two 
business days after  obtaining  sufficient 
information to five business days after ob-
taining such information. Of course, an em-
ployer may provide the designation Notice 
at the same time it provides the Eligibility 
Notice and the Rights and Responsibilities 
Notice if it has sufficient information to do 
so concurrently.

Changes to Employee notice 
obligations
  The prior regulations enable employees 
to wait up  to  two days after an absence 
commences  to  notify  their  employer  of 
the need  for FMLA-qualifying  leave, de-
pending upon  the circumstances. Under 
the new  regulations, except  in  “unusual 
circumstances,” employees are required to 
follow the employer’s usual and customary 
procedures for reporting a leave. Examples 
of “unusual circumstances” include: (a) no 
answer at  the  telephone number  the em-
ployee called;  (b)  the company voicemail 
box is full; or (c) the employee was unable 
to use the telephone because he/she was 
seeking emergency medical treatment.

Changes to Medical Certification 
Process
 Medical certification is the process by 
which an employee presents written proof 
that he/she or a family member has a seri-
ous health condition. The new regulations 
increase the time for an employer to request 
medical certification from two to five days 
after the employee gives notice of need for 
leave or,  for unforeseen  leaves,  the date 
that the leave begins. The new regulations 

  On  November  17, 
2 0 0 8 ,   t h e   U n i t e d 
States  department  of 
Labor published  its  fi-
nal  revised  regulations 
implementing the Fam-
ily  and Medical  Leave 
Act (FMLA). More than 
750 pages in length, the 
new  regulations  mark 
the  most  significant 
and extensive changes 
to  the FMLA since  the 
statute was enacted 15 
years ago.  In addition 
to modifying and clarify-
ing many of the existing 
FMLA  regulations,  the 
new regulations address 
military  family  leave 
entitlements  recently 

enacted  into  law by  the National defense 
Authorization Act for Fy 2008. The new regula-
tions took effect on January 16, 2009. Some of 
the most notable changes to the voluminous 
regulations are highlighted below.

Changes to Definition of ‘Eligible’ 
Employee
  The new  regulations maintain  the  re-
quirement  that  an  employee  must  have 
worked at least 12 months and 1,250 hours 
to be eligible for FMLA leave. However, they 
clarify the effect a break in service may have 
on meeting the 12-month requirement.
  Under the prior regulations, an employee 
could accrue  the  required 12 months of 
employment over an unlimited period of 
time, with numerous intermittent breaks in 
service. The new regulations provide that, 
although the 12 months of employment need 
not be consecutive, employment prior to a 
continuous break in service of seven years 
or more need not be counted  toward  the 
qualifying 12 months of employment unless 
the break was required by military service 
or pursuant to a written agreement.

Changes to Definition of ‘Serious 
Health Condition’
  The new regulations retain the six indi- See “Changes - FMLA” page 12
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the Latest in Labor Law
By Bob Turk, Miami and Susan Dolin, Pembroke Pines

This is the actual, imaged audio transcript 
of a telephone conversation between Susan 
Dolin and Bob Turk on Monday March 15, 
2009, 2:15 p.m.

[Phone Rings]

Susan: Hello?

Bob: Hey, Susan – it’s 
me, Bob Turk. I just re-
ceived an email  from 
Shane Muñoz that he 
wants us  to write  an 
article about upcoming 
issues in labor law.

Susan: Are  you  kid-
ding me! How desper-
ate  is he  for articles? 
Why us, and where do 
we start?

Bob:  Well,  first  we 
need to cover the Em-
ployee  Free  Choice 
Act – it was introduced 
in Congress last week, 

on March 10. Since we both represent em-
ployers, I don’t think you and I are telling our 
clients how much better off they are going 
to be if the EFCA becomes law. 

Before  the  economic  crisis,  everyone 
thought  this  would  be  the  first  bill  that 
Obama was going  to  sign.  It’s  sitting  in 
Congress now, but I don’t think its going to 
come out for a vote soon.

Susan:  I  disagree. The unions  spent  a 
lot of money supporting Obama, and they 
want the EFCA to become law now. It’s their 
lifeline. Why else do you  think  they had 
the gall to come to Congress when it was 
considering bailing out  the auto makers, 
declaring that they were not going to give 
any concessions?

This bill, if it passes, is going to do a number 
of  things. First, and probably worst of all, 
is that it does away with secret ballot elec-
tions. Instead, there will be a “card certifica-
tion check” conducted by the NLRB. That’s 
utterly crazy! That’s just about 70 years of 
labor jurisprudence down the drain. 

The Board  itself  has never  trusted card 
checks; that’s why there’s no “certification 
year”  for a voluntarily  recognized union, 
just a “reasonable time” which is usually 6 
months. And what about such black letter 

law as Hollywood Ceramics?  If  the union 
organizer hands the potential unit member 
an authorization card and says,  like  they 
always do, “Just sign this; it’s just to get an 
election,” what happens?

Bob: I believe once the card is signed, it’s 
signed. The question also becomes where 
the cards are going to be signed. Employ-
ees can solicit each other during non-work 
time and at any time before or after work. 
Unions can even go to employees’ homes 
and get cards signed. I know employers are 
very concerned about the pressure unions 
can bring to bear in trying to convince an 
employee to sign a card. 

However, with new technology, solicitations 
might  take place on Facebook, Twitter, cell 
phones, etc. In the future, might employees 
sign cards electronically, over the Internet? If 
that happens, how does the NLRB confirm the 
signature? There is no answer right now.

Susan: For now, employees cannot solicit 
each other by using company email under 
Guard Publishing, 351 NLRB 1110 (2007). 
However, the new NLRB could reverse that 
decision.

Bob: The EFCA also requires that once a 
union is certified through a card check, the 
union and employer will have 90 days  to 
bargain. If they cannot come to terms, they 
must mediate using a FMCS mediator.  If 
the parties still cannot finalize a collective 
bargaining agreement after  the expiration 
of a 30-day mediation period,  the parties 
go  to a FMCS “arbitration board.” How  is 
this type of interest arbitration going to work 
under the EFCA?

Susan: If  the parties can’t  reach agree-
ment, at least for the first contract, it goes to 
interest arbitration instead of into the good 
old- fashioned slugfest of impasse, strikes 
and lockouts. So some arbitrator is going to 
write the CBA for them and shove it down 
everyone’s throat! And that’s supposed to 
be subject to the two-year contract bar? I’d 
fight that one.

Bob: The system wasn’t set up that way; 
it’s supposed to be governed by the forces 
of  the marketplace.  I do not see how an 
arbitrator can come in out of the blue and 
dictate to both the union and employer the 
terms of  their  first  collective bargaining 
agreement. There is no telling what either 
party is going to get – it may not be a box 

of chocolates. Employees could be very 
surprised at the collective bargaining “sau-
sage” that an arbitrator may make. I think 
interest arbitration is as much a radical idea 
as doing away with secret ballot elections.

The EFCA will also  increase  the NLRB’s 
authority. It includes mandatory application 
for an injunction by the NLRB to a federal 
court to reinstate employees fired for union 
activity.  It  also  requires  treble back pay 
damages for employees who are discrimi-
nated against as a result of union activity. 
The ECFA even calls for civil penalties of 
up to $20,000 for each “willful or repeated” 
unfair  labor practice while employees are 
seeking representation or collectively bar-
gaining. What’s your take on this?

Susan: Really, the only thing I agree with 
is the liquidated damage provision. The Act 
really does need more teeth. I remember all 
those J.P. Stevens cases where the courts 
allowed extraordinary damages since they 
were such a recidivist employer, like reim-
bursing the union its organizing expenses 
and the Board its attorneys’ fees, although 
that last one came out to be about $50 per 
hour on our  salaries. But  really, posting 
notices just doesn’t cut it. I don’t agree with 
treble damages, but there needs to be an 
increase because now  there’s  very  little 
incentive to obey the law.

Bob: I am concerned there is going to be a 
dramatic increase in the number of employ-
ees who will now claim they were terminated 
for “union activity” because of the damage 
awards and increased pressure that can be 
brought to bear against employers. 

Susan:  I  agree. This might become  the 
“Labor Lawyers’ Relief Act of 2009.” don’t 
tell my employer clients I said that.

Bob: Well, we almost agreed on everything. 
How novel! But  I  think President Obama 
has told the unions to stay cool for a while. 
EFCA  is going  to be sitting  in committee 
for a  long while, until  the economy gets 
better. President Obama is going to appoint 
pro-union people to the NLRB. Liebman is 
already chair, and Hilda Solis  is  the new 
Secretary of Labor - she is the daughter of 
a former union organizer. So the message 
to the unions is that the NLRB and depart-
ment of Labor are swinging their way.

There is opposition to taking away employ-
ees’  right  to vote  in secret whether  they 

S. DOlin
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want to join a union. If the EFCA does come 
out of committee in Congress, I bet it will be 
modified to still require employees to vote 
on union representation, but the elections 
may take place in a much shorter period of 
time. Now, if an election is scheduled and 
there are no  issues about  the bargaining 
unit, it takes about 42 days at most from the 
time of the filing a union petition for repre-
sentation to the time for the employees to 
vote on whether they want a union. 

The ECFA, if modified, might shorten the 
period from 42 days down to, say, 5 days. 
In  this way, employers will have a much 
shorter time to campaign. I also hope the ar-
bitration requirement falls by the wayside.

Susan:  I agree about arbitration  -  I don’t 
think  it will work. And you could be  right 
about the election, but that still doesn’t give 
the employer much time for campaigning. 
I  think  every  single  employer  out  there 
ought to be thinking about union avoidance 
before they get hit! That way they’re ready 
if it does come.

Bob and Susan: Caveat Employer!

Susan: In a new wrinkle, Rep. Joe Sestak, 
d-Pa.,  recently  introduced  the National 
Labor Relations Modernization Act, H.R. 
1355. The bill would  increase back pay 
awards  (including double damages) and 
civil penalties on employers who commit 
unfair labor practices. It would also require 
mediation and arbitration of new collective 
bargaining agreements. It retains the right 
to a secret ballot election, but it requires the 
employer to give notice to the NLRB of “any 
activities the employer intends to engage in 
to campaign in opposition to recognition of 
the [union].” The union would then be given 
equal access to the workplace to conduct a 
similar campaign. 

Bob: Susan, do you have any idea what Con-
gress is going to do? I don’t think you do.

Susan: Bob, you ignorant slut! I know that 
the Republicans are going to fight the EFCA 
bill  tooth and nail. They have  introduced 
their own competing bill, named the Secret 

Ballot Protection Act  (H.R. 1176), which 
would protect employees’ right to a secret 
ballot union election. It also would make it 
unlawful for an employer to bargain volun-
tarily with a union that has not been chosen 
in a secret ballot election. That takes care 
of Linden Lumber!

Bob: Now  let’s  talk about some upcom-
ing cases at  the NLRB. For example,  the 
Bureau of National Affairs recently listed a 
number of  important  labor cases  that are 
awaiting Board or court decision.

Susan:  I saw  that article. The Dana Corp. 
case, 351 NLRB No. 28, was decided by the 
Board in 2007. The issue was the legality of a 
union and employer entering into a neutrality/
card check agreement that also sets up a pre-
condition  “potential bargaining agreement.” 
This is a hot issue since the Republicans are 
pushing back on neutrality agreements.

Bob: There are also two significant hand-
billing cases pending at the Board as well. 
In New York New York Hotel LLC d/b/a New 
York New York Hotel & Casino, 334 NLRB 
762 and 772  (2001), enf. denied and re-
manded, 313 F.3d 585 (d.C. Cir. 2002), the 
question is whether the Hotel committed an 
unfair labor practice by prohibiting handbill-
ing of employees of a lessee/restaurant in 
certain non-work areas. In Wal-Mart Stores, 
Inc., the issue is whether allowing charities 
and other social service organizations  to 
solicit at store entrances gives a union the 
right to handbill in the same location.

Susan: yes,  in  the New York New York 
case,  the  issue was whether a property 
owner can prohibit access to employees of 
a subcontractor who work “regularly and ex-
clusively” on the property owner’s premises. 
The NLRB  found  that  the employer must 
show sufficient business justification, i.e., 
that it was necessary to maintain production 
and discipline, to curtail conduct of subcon-
tractors who regularly and exclusively work 
on  the employer’s premises and who are 
not trespassers. The Court determined that 
the Board failed to give adequate rationale 
for allowing a subcontractor’s employees 

the same access  rights as  the property 
owner’s employees. I think the outcome will 
depend on who is on the Board when they 
decide the issue.

Bob: I can’t wait! It will be like the old days. 
Susan, great  talking  to you.  I will see  if  I 
can draft something up for The Checkoff. 
We are all going to have a very busy year 
on labor issues. 

Susan: Great talking to you, too, Bob. Bring 
back the Pinkertons! Ciao!

Robert S. Turk is a Shareholder in Stea-
rns Weaver, Co-Chair of the firm’s labor 
and employment department, and Board 
Certified by The Florida Bar in Labor and 
Employment law. He practices in the areas 
of employment litigation, supervisory train-
ing, employment audits, equal employ-
ment opportunity claims, affirmative action, 
wage and hour representation, union avoid-
ance, wrongful discharge, employment and 
union contracts, trade secrets contracts, 
non-competition agreements, employment 
policies, drug-free workplace policies and 
representation of unionized employers in 
collective bargaining. Mr. Turk received 
both his undergraduate degree and his 
law degree from the University of North 
Carolina.

Susan L. Dolin, of Dolin Law Group, is 
Board Certified by The Florida Bar in Labor 
and Employment Law and specializes in 
employee benefits and labor-management 
relations. Prior to opening her own firm, Ms. 
Dolin was a Shareholder with Rothstein 
Rosenfeld & Adler; was a Senior Partner 
and head of the labor and employment 
practice group at Muchnick, Wasserman, 
Dolin, Jaffe & Levine; and taught labor 
and employment law at Nova University. 
She also previously served as a trial at-
torney with the National Labor Relations 
Board. While Ms. Dolin primarily represents 
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have ever been to a Bar Annual Conven-
tion, you know  there  is a  lot of  reception 
“grazing” in the evening—our reception has 
been deemed one of the most grazable!).
  Please remember to check out our web-
site,  http://laboremploymentlaw.org. you 

can find links to our earlier seminars, tele-
conferences/webcasts, and past editions 
of The Checkoff, and you can also register 
for upcoming CLE programs. In the mean-
time, please do not hesitate to contact the 
Section’s officers if you would like to be-

come more  involved with  the Section by 
becoming a member of one of our commit-
tees, by sponsoring or advertising, by writing 
an article for The Checkoff or The Florida 
Bar Journal, or by attending our Executive 
Council meetings. We  intend  to produce 
one more Checkoff  this  “Bar year,” with a 
mid-May deadline  for submissions. So,  if 
you have a story  idea, please submit  it  to 
our most excellent editor, Shane Muñoz.
  The Section is by no means the property 
of a select few; our leadership is constantly 
evolving and certainly open  to all.  In  fact, 
the Board of Governors of The Florida Bar 
has recently approved our changes  to  the 
Section’s by-laws. These changes go  into 
effect in June, and it is my hope that they will 
open up more opportunities for members to 
become involved with the Section. If you are 
interested in being on the Executive Council, 
get involved now and in the coming year. We 
choose Council members and officers based 
on their record of participation.
  Our  country  and  our  state  are  going 
through a very difficult period. I expect that 
“tensions will mount”  in a  fashion we may 
never  have  seen  before,  as  businesses 
continue  to struggle. Employees are  likely 
to bear the brunt of these struggles, as there 
will be reductions in force, employers will be 
less forgiving of poor performers, and unem-
ployed individuals will have more difficulty in 
finding a new job. At the same time, the new 
labor and employment laws, while unlikely to 
be welcomed by businesses, will likely give 
employees new opportunities in organizing 
and in litigation. As a result, one would expect 
more acrimony and shorter  fuses  from  the 
participants in employment litigation, includ-
ing the judges and hearing officers who are 
overworked and relatively underpaid (more 
work volume does not  translate  to higher 
wages;  trust me,  I know!). Please, please, 
do not  let  your clients’ anxiety affect your 
professionalism. Treat  the other party and 
his/her attorney with patience and respect, 
and extend that courtesy to the judge or ap-
peals referee assigned to your case—they 
are also under new pressure. We’ll ultimately 
get through this terrible economic period (at 
least  that’s what my stockbroker keeps on 
telling me but, then again, he’s had a pretty 
good run at being wrong). We may (likely!) 
have lost some retirement funds; let’s ensure 
we don’t  lose our peers’  respect. Until we 
meet again, be healthy, wealthy and wise 
and remember, today is the greatest day.

— Alan O. Forst, Chair
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APRiL 14, 2009
Critical & Proposed issues Under 
the Family and Medical Leave Act 
(FMLA) (0844R) *
Audio Webinar
(12:00 noon – 1:00 p.m.)
David E. Block, Jackson Lewis LLP, 
Miami

MAy 1 & 2, 2009 
Advanced Labor Topics 2009 (0784R) 
*Grand Hyatt, Washington, d.C. 
Executive Council Meeting:
Friday, May 1, 5:00 p.m. – 6:00 p.m.
group Rate: $209 / Cut-off: 04/02/09
Reservation number: (202) 582-12�4 
or (800) 2��-12�4

MAy 12, 2009
Reconciling Diversity with EEo 
(Ethics Credit) (0846R) *
Audio Webinar
(12:00 noon – 1:00 p.m.)
Roger Clegg, President and General 
Counsel, Center for Equal Opportunity, 
Washington, D.C.

MAy 1� - 16, 2009
27th Annual Multi-State Labor & 
Employment Law Seminar
May 13 (Welcome Reception)
May 14-16 (Program)
San Antonio, TX
on-line Registration: www.law.
tulane.edu/cle

JUnE 9, 2009
Recent Changes to the American 
with Disabilities Act (ADA) (08�1R) *
Audio Webinar
(12:00 noon – 1:00 p.m.)

* Find CoURSE BRoCHURES at 
www.laboremploymentlaw.org.

Fax Registration to 850-561-5816. 

** Find Florida Bar AnnUAL 
ConvEnTion inFoRMATion at

www.floridabar.org.

Carol Miaskoff, Assistant Legal 
Counsel, Equal Employment 
Opportunity Commission, Washington, 
D.C.

JUnE 25, 2009
Employment Law overview for Law 
Firms and Law Practices (1046R) *
Presidential Showcase at The Florida 
Bar Annual Convention
(2:15 p.m. – 5:00 p.m.) **
Orlando World Center Marriott, 
Orlando, FL
Labor & Employment Law Executive 
Council Annual Meeting & Reception **
Orlando World Center Marriott, 
Orlando, FL
Executive Council Meeting: Thursday, 
June 25, 5:00 p.m. – 6:00 p.m.
Reception: Thursday, June 25
6:00 p.m. – 8:00 p.m.
AUgUST 28, 2009
Labor and Employment Litigation 
Seminar (0880R)
Hard Rock Hotel & Casino, Hollywood

oCToBER 22-2�, 2009
�5th Annual Public Employees
Relations Forum (PELR) (09�4R)
The Peabody Hotel, Orlando
Group Rate: $189 / Resort Fee: $15
Cut-off date: 10/1/09
Reservations: 1-800-732-2639
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CASE NOTES
Eleventh Circuit
By Cathleen Scott, Jupiter

Agreement 
to Arbitrate 
Employment 
Claims
Lambert v. Austin Ind., 
544  F.3d  1192  (11th 
Cir. 2008).
  Applying basic con-
tract  interpretation 
principles,  the  Court 

held that the district court erred in denying 
the employer’s motion  to compel arbitra-
tion of  the  former employee’s  claims of 
race discrimination, age discrimination, and 
retaliatory termination. The employer had a 
company-wide, workplace dispute-resolu-
tion program and required new employees 
to abide by the program as a condition of 
employment. At orientation,  the employer 
provided employees with a pamphlet stating 
that employees agreed to waive their right 
to “a trial in a court of law” and agreed to 
resolve their claims through the company’s 
program. The Court indicated that the em-
ployer’s arbitration policy was a valid and 
enforceable contract under Georgia state 
law, and  the age and  race discrimination 
claims presented by the plaintiff were pre-
cisely the type that he agreed to arbitrate 
through the company’s arbitration policy.

FLSA – Attorney Fees
Sahyers v. Prugh Holliday & Karatinos, 
P.L., No. 07-00052-CV-T-30-MAP (11th Cir. 
March 3, 2009).
  Plaintiff Sahyers appealed a district court 
order denying her  request  for attorney’s 
fees and  costs  in  her  lawsuit  under  the 
FLSA. The Eleventh Circuit affirmed the 
order,  ruling  that  the district court did not 
abuse  its discretion when  it decided  that 
the  reasonable amount of attorney’s  fees 
and costs in this case was zero. The district 
court based its decision on its inherent pow-
ers to supervise the conduct of the lawyers 
who come before it and to keep in proper 
condition the legal community of which the 
courts are a leading part. In this case, the 
plaintiff did not send a pre-suit demand let-
ter to defendants before litigation. Although 
the FLSA has no pre-suit requirements, the 
court ruled that plaintiff’s attorney had a duty 

to inform the defendant law firm, as a matter 
of professional courtesy, of the plaintiff’s im-
pending claim so that efforts could be made 
to resolve the dispute. By refusing to award 
attorney fees the court sought to discourage 
uncivil conduct, which is within the court’s 
discretion. However,  the appellate  court 
cautioned that these decisions are fact-in-
tensive and that they were not holding that 
pre-suit notice  is usually  required or even 
often  required under  the FLSA  to  receive 
an award of attorney’s fees and costs. 

FLSA Class Certification; 
Willfulness
Morgan v. Family Dollar Stores, Inc., 551 
F.3d 1233 (11th Cir. 2008).
  The  employer   appealed  f rom  a 
$35,576,059.48 final judgment entered in 
a collective action by 1,424 store manag-
ers for overtime wages under the FLSA. In 
a  lengthy opinion,  the Court held  that  the 
district court’s denial of the employer’s mo-
tion to decertify the class was not an abuse 
of discretion because:  (1)  the district court 
properly  followed  the  two-stage procedure 
for  certifying a § 216(b)  collective action 
and demanded even more evidence  than 
required before certifying the case at the first 
notice stage; (2) the plaintiff store managers 
were similarly situated under § 216(b); and 
(3) the plaintiffs’ claims could be tried fairly as 
a collective action. In addition, the Court held 
that the evidence adduced at trial was legally 
sufficient for the jury to find that the employer 
did not meet  its burden of proving  that  its 
store managers had duties that were primar-
ily managerial  in nature  to qualify  them as 
executive employees under the FLSA. With 
respect to the finding that 163 of the 1,424 
store managers opting into the case did not 
customarily and  regularly direct  the work 
of  two or more employees, as required  for 
them to qualify as executive employees for 
the purposes of FLSA, the Court concluded 
that no reversible error occurred. In addition, 
the Court held that the evidence supported 
the jury’s finding that the employer willfully 
violated the overtime pay requirement of the 
FLSA, which extended the two-year statute 
of limitations to three years.

FLSA Exemption for EMTs Who 
Rarely Engage in Fire Suppression
Gonzalez v. City of Deerfield Beach, 549 F. 
3d 1331 (11th Cir. 2008).

  Twelve current and former employees of 
the city’s fire and rescue department sued 
the city for unpaid overtime under the FLSA. 
Each plaintiff was employed as either a 
Firefighter/EMT or a Rescue Supervisor 
and rarely, if ever, was called on to engage 
in fire suppression. Rather, the plaintiffs’ 
duties consisted of providing emergency 
medical assistance. When  responding  to 
fire calls, the plaintiffs typically attended to 
victims of the fire rather than fighting the 
fire itself. However, the plaintiffs conceded 
the “theoretical possibility” that they could 
be directed to engage in fire suppression 
and admitted that they would be subject to 
significant disciplinary action if they refused 
to obey. Citing Huff v. DeKalb County, 516 
F. 3d 1273, 1279 (11th Cir. 2008), the Court 
affirmed the district court’s determination 
that  the plaintiffs had  the  “responsibility 
to engage in fire suppression” within the 
meaning of the FLSA and, thus, were not 
entitled to overtime compensation under the 
FLSA’s overtime requirements. 

FLSA outside Sales Exemption 
- obtaining orders for Services
Gregory v. First Title of America, Inc., ____ 
F.3d ____, No. 08-10737  (11th Cir.  Jan. 
27, 2009).
  The employee, who worked as a “mar-
keting executive,” appealed from an order 
granting the employer’s motion for summary 
judgment. The district court found that the 
employee met  the FLSA’s  “outside sales-
man” exemption and was therefore not en-
titled to overtime compensation. On appeal, 
the Eleventh Circuit affirmed, explaining that 
the employee’s primary duty was to obtain 
orders  for  the employer’s  title  insurance 
services. These duties included bringing in 
orders, causing the bulk of the employee’s 
time to be spent outside the office, free from 
direct supervision, and performing work that 
could not be conclusively characterized as 
nonexempt. The Court  further disagreed 
with the employee’s argument that her work 
involved “stimulating sales” as opposed to 
“obtaining orders for services.”

Retaliation - no Prima Facie Case 
Where Employee Failed to Report 
Alleged Harassment
Beal v. CSX Corp., ____ F.3d ____, No. 
08-11487 (11th Cir. Jan. 21, 2009).
 The Court affirmed the trial court’s grant 

c. ScOTT

continued, next page



8

CASE NOTES

S. ATWOOD

l. WeiSSbluM

of summary  judgment on  the employee’s 
claims for retaliation and failure to hire. With 
respect to the retaliation claim, the plaintiff 
acknowledged  in her deposition  that she 
never  reported or  complained about  the 
alleged harassment. As a result, she failed 
to establish a prima facie case of retaliation 
because she did not demonstrate that the 
employer was aware of her protected activ-
ity at the time of the alleged retaliation. 

Cathleen Scott has a comprehensive em-
ployment law practice in Jupiter, Florida. 
She received her B.A. from Stetson Uni-
versity and her J.D. from Southwestern 
University School of Law. She is Board 
Certified by The Florida Bar in Labor and 
Employment Law.

Federal Case notes
By Cathleen Scott, Jupiter and 
Lonn Weissblum, Boca Raton

Southern 
District of 
Florida
Fair Labor 
Standards Act 
- Enterprise 
Coverage
Galdames v. N & D 
Investment Corp., 21 
Fla.  L.  Weekly  Fed. 

d532a (S.d. Fla. Jan. 27, 2009).
  Because the defendant’s equipment and 
chemicals were from out of state, defendant 
was an “enterprise” covered by the FLSA 
under 1974 amendment extending FLSA 
coverage  to employers with  “employees 
handling, selling, or otherwise working on 
goods or materials that have been moved in 
or produced for commerce by any person.”. 
The court refused to consider, in connection 
with motion for reconsideration of summary 
judgment entered for plaintiff, evidence that 
was available prior  to entry of  summary 
judgment but which defendant  refused  to 
present at that time. 

Fair Labor Standards Act – 
overtime, Enterprise Coverage
Exime v. E.W. Ventures, Inc., 21 Fla. L. Week-
ly Fed. d519a (S.d. Fla. dec. 23, 2008). 
  FLSA’s commerce requirement was sat-

isfied because plaintiff and other employees 
handled  interstate  “materials” on  regular 
and recurrent basis in performance of their 
daily job functions, and gross sales require-
ment was satisfied because defendants’ an-
nual gross sales exceeded $500,000 for the 
year  in which alleged overtime violations 
occurred. defendants argued that summary 
judgment was warranted, as “ultimate con-
sumers” of interstate “goods” are expressly 
exempt from FLSA enterprise  jurisdiction. 
The court decided that even though defen-
dants’ dry cleaning business served Florida 
customers only and purchased most, if not 
all, of its materials from local retailers, the 
employer was covered because  the vast 
majority  of  defendants’  equipment  was 
manufactured outside Florida. The  term 
“materials” broadens FLSA  jurisdiction by 
substantially constricting the “ultimate con-
sumer” defense and expanding enterprise 
coverage to virtually all employers, so long 
as  the employer  satisfies  the $500,000 
gross sales  requirement. The court also 
decided a corporate officer, who managed 
the day-to-day operations and supervised 
plaintiff, was potentially subject to joint and 
several  liability with corporate defendant 
under FLSA overtime provisions. 

Age Discrimination in Employment 
– “Cat’s Paw” Theory
Perez v. Saks Fifth Avenue, Inc., 21 Fla. L. 
Weekly Fed. d514a (S.d. Fla. Jan. 5, 2009)
  Despite sufficient evidence to support a 
finding that plaintiffs’ department manager 
harbored age animus against plaintiffs, there 
was insufficient evidence to support finding 
under the “cat’s paw” theory of liability that 
the manager influenced the decision-maker, 
the regional director, such that the regional 
director became a mere conduit for manag-
er’s discriminatory bias. Plaintiffs  failed  to 
prove that age was a substantial motivating 
factor in the decision to terminate them, so 
judgment as a matter of law was entered.

Lonn Weissblum of the Law Offices of 
Lonn Weissblum, P.A., handles appeals in 
the Florida District Courts of Appeal, the 
Supreme Court of Florida, and the U.S. 
Court of Appeals for the Eleventh Circuit. 
He graduated with highest honors from the 
University North Carolina and with high 
honors from the University of Florida Levin 
College of Law, where he was an editor for 

the Journal of Law and Public Policy. 

District Courts of 
Appeal
By Scott E. Atwood, Atlanta
First DCA

Unemployment 
benefits 
– Entitlement to 
Benefits after 
Resignation Letter 
Porter v. Florida Unem-
ployment Appeals Com-
mission, 2009 Fla. App. 
LEXIS  133  (1st  dCA, 
January 9, 2009). 

  In  this case, Porter submitted a  resig-
nation  letter  to her employer which was 
to become effective  two weeks  later, on 
August 10, 2007. However, on August 7, 
her employer hired a replacement and in-
structed Porter to leave because it could not 
pay two people for the same job. Porter filed 
for unemployment benefits contending that 
she did not leave work voluntarily but was 
dismissed before the date her resignation 
was supposed to take effect. 
  The appeals  referee  found  that Porter 
had voluntary quit her employment even 
though her employer dismissed her  three 
days before the effective date established 
by  her  two-week  notice  of  resignation. 
The Unemployment Appeals Commission 
(“UAC”) affirmed. The 1st dCA, after con-
cluding that Florida law had not addressed 
such an issue, analyzed other jurisdictions 
and adopted  the view  that an employee 
whose employer terminates his/her employ-
ment prior  to  the effective date of his/her 
resignation  letter has not  left work volun-
tarily and therefore cannot be disqualified 
from receipt of benefits on that basis, even 
for  the  period  following  the  employee’s 
intended date of departure. 
  Accordingly,  the  Court  reversed  the 
UAC and held that Porter was involuntarily 
discharged from employment on August 7, 
2007, for reasons not related to misconduct 
connected wither her work. She therefore 
was entitled to receive benefits, notwith-
standing the fact that she had submitted a 
notice of resignation to become effective on 
August 10, 2007. 
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CASE NOTES
Workers Compensation – Scope of 
Employment Coverage for Travel 
Silva v. General Labor Staffing Services, 
Inc., 995 So. 2d 1107 (Fla. 1st dCA 2008). 
  Claimant worked for General Labor Staff-
ing Services, Inc. (“General Labor”), a staff-
ing company that provided workers to other 
companies and had an office in a strip mall. 
Claimant commonly met other workers at 
the parking lot of the strip mall at 6:00 a.m. 
After all the workers would arrive, claimant 
and  the other workers would drive  to  the 
worksite which was located about three to 
five miles away. Any worker who drove his 
fellow co-workers from the strip mall to the 
job site was paid an additional amount for 
the driving. One morning, when the claimant 
was getting coffee from a lunch truck that 
was parked in the strip mall parking lot, he 
was robbed and shot in the cheek. 
  The First dCA found that pursuant to the 
so-called premises rule under Fla. Stat. § 
440.09(1),  the  injury did not occur  in  the 
course and scope of employment because 
it did not occur on the employer’s premises 
and did not fit into any of the common law 
exceptions to the rule. The court held that 
the “travel between” exception to the rule 
did not apply because claimant was not, at 
the time he went to the lunch truck to get 
coffee,  traveling between  the employer’s 
office and the job site. Further, the Court 
held  that  there was no evidence  that  the 
employer  habitually  used  the  strip  mall 
parking lot for a special purpose, controlled 
it, or excluded others from entry. Thus, the 
Court affirmed the Judge of Compensation 
Claims’ order denying compensation. 

Third DCA
Civil Procedure – Amendment of 
Pleadings
Dieudonne v. Publix Super Markets, Inc. 
(Fla. 3rd dCA, Nov. 19, 2008). 
 Employee filed charge of discrimination 
alleging discrimination in terms of employ-
ment. She subsequently resigned her em-
ployment, failed to amend her charge to ad-
dress termination of employment, and then 
filed a one-count complaint alleging she had 
been unlawfully terminated because of her 
age. The trial court erred in dismissing with 
prejudice for failure to exhaust administra-
tive remedies, because it was not clear that 
amendment of  the complaint would have 
been futile. 

non-Compete Agreements -- 
Duration
Zupnik v. All Florida Paper, Inc. (Fla. 3rd 
dCA, dec. 31, 2008).
  Former employee had entered  into an 
employment agreement with a  two-year 
term. The agreement included a restriction 
on competition during the term and for 12 
months after expiration of  the  term. After 
the two-year contract term expired, former 
employee continued working for employer 
for two more years as an at-will employee. 
The trial court erred in enjoining the former 
employee  from competing, because  “the 
restrictive covenants set  forth  in  the em-
ployment agreement expired at the end of 
the two-year term.”

Unemployment Benefits – 
Disqualifying Factors
Carson v. Florida Unemployment Appeals 
Comm’n (Fla. 3rd dCA, Jan. 14, 2009).
  Claimant’s disagreement with her em-
ployer over its “corrective action plan” was 
an isolated incident rather than misconduct, 
which did not disqualify her from receiving 
unemployment compensation benefits.

Fourth DCA
non-Compete Agreements –
Ex parte injunctions
Bookall v. Sunbelt Rentals, Inc. (Fla. 4th 
dCA, dec. 3, 2008). 
  Issuance of an ex parte  temporary  in-
junction  to enforce a valid non-compete 
agreement without notice was invalid where 

court’s order failed to state explicit reasons 
why the order was granted without notice. 

Public Employment – Discharge 
under Collective Bargaining 
Agreement
Blackwood v. Division of Administrative 
Hearings (Fla. 4th dCA, Jan. 5, 2009).
  School board could not  terminate em-
ployee based on her prior employment his-
tory, even though the employee committed 
numerous acts of  inappropriate behavior 
during her  career, where Administrative 
Law Judge specifically found that employee 
did not  commit  an act warranting disci-
pline within the 20-day window before the 
commencement of disciplinary proceed-
ings provided for by Collective Bargaining 
Agreement.

Fifth DCA
Unemployment Compensation 
– Jurisdiction 
Presnell v. Unemployment Appeals Com-
mission, 2009 Fl. App. LEXIS 254 (5th dCA, 
January 16, 2009).
  Presnell, who lives in Brooksville, Florida, 
brought a claim for unemployment benefits 
against his former employer. The employer 
opposed the claim on the basis that Presnell 
voluntarily left his employment without good 
cause. The appeals referee sided with the 
employer, and the Unemployment Appeals 
Commission (“UAC”) affirmed. Presnell ap-
pealed to the 2nd dCA, which transferred the 
matter to the 5th dCA. 
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(*For each published article, a $150 scholarship to any section CLE will be awarded.)
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CASE NOTES
  As a preliminary matter,  the 5th dCA 
first had to resolve whether it had jurisdic-
tion over the claim. The Court noted that 
the evidentiary  hearing was  conducted 
by  telephone, with  the appeals  referee 
located in Tallahassee, Presnell participat-
ing  from Brooksville, and  the employer’s 
representative participating from an office 
in North Carolina. After analyzing Fla. Stat. 
§ 443.151  and applicable case  law,  the 
Court distinguished a  recent decision of 
the 2nd dCA and determined that it had ju-
risdiction to hear any UAC appeal that was 
conducted by telephone as long as one of 
the parties to the hearing was participating 
from a location within its jurisdiction. 
  The Court then reviewed the evidence 
of record noting that while Presnell claimed 
he was constructively discharged because 
his employer had stopped giving him work 
to do, his employer claimed that there was 
a work  “slow-down” due  to  the seasonal 
nature of  the business and  that Presnell 
voluntarily left his position before the work 
picked back up. Since the referee heard the 
conflicting evidence and found that Presnell 
had not carried his burden of demonstrat-
ing that there was good cause to leave his 

employment,  the 5th dCA held that  it was 
not  its duty  to  reweigh  the evidence and 
affirmed the referee’s order. 

Workers Compensation – need for 
Pre-suit notice
Bifulco v. Patient Business & Financial 
Services, Inc., 2009 Fla. App. LEXIS 8 (5th 
dCA, January 2, 2009). 
  Bifulco was employed by a nonprofit cor-
poration established for the sole purpose of 
performing billing services for Halifax Hospi-
tal Medical Center, a special taxing district of 
the State of Florida. Bifulco was terminated 
by her employer after she had filed a workers’ 
compensation claim, and subsequently filed 
suit alleging a claim for retaliatory discharge 
in violation of Fla. Stat. § 440.205. 
  The  trial  court granted summary  judg-
ment to the employer solely on the grounds 
that Bifulco had  failed  to comply with Fla. 
Stat. § 768.28(6), which provides that a party 
may not bring an action against the State of 
Florida or one of its agencies or subdivisions 
without first giving pre-suit notice. 
  The 5th dCA determined that this statu-
tory  notice  requirement  only  applies  to 

actions alleging common  law  tort claims. 
Further,  the  Court  held  that  although  a 
retaliatory discharge claim under Fla. Stat. 
§ 440.205  is  tort-like  in nature,  it  is not a 
claim sounding in common law tort. Bifulco 
therefore did not have  to provide pre-suit 
notice before instigating her lawsuit. Thus, 
it reversed the trial court’s grant of summary 
judgment and remanded the case for further 
proceedings. 

Scott E. Atwood of Stout Walling Atwood 
LLC regularly counsels both public and 
private clients on various labor and 
employment and contract matters. He has 
an undergraduate degree, with honors, from 
Dartmouth University, a master’s degree 
from the College of William and Mary 
and a law degree, with honors, from the 
University of Florida College of Law where 
he was Editor-in-Chief of the Florida Journal 
of International Law. He is a member of 
The Florida Bar and The Georgia Bar and 
maintains an active practice in both states.

The Checkoff is prepared and published 
by The Florida Bar Labor and Employment 

Law Section.

Hon. Alan O. Forst, Palm City
Chair

Eric J. Holshouser, Jacksonville
Chair-Elect

Sherril Colombo, Miami
Secretary/Treasurer

Jill S. Schwartz, Winter Park
Legal Education Chair

Gregory A. Hearing, Tampa
CLE Chair

Stephen A. Meck, Tallahassee
Immediate Past Chair
Shane Muñoz, Tampa

Editor
Angela B. Froelich, Tallahassee

Program Administrator
Lynn Brady, Tallahassee

Layout

Statements or expressions of opinion or com-
ments appearing herein are those of the editor 
and contributors and not of The Florida Bar or 
the Section.

The

CHECKOFF

Judicial Feedback Program
The Judicial Feedback Program allows Bar members to share their thoughts, ob-
servations and recommendations with members of the judiciary as to how judges 
can improve their performance. The information is provided online, anonymously, 
to the individual judge directly. 

In 2008, judges around the state received 259 responses in circuit court and 65 
in county court via the online feedback form. While this has been helpful, greater 
participation would be of significant assistance to the judiciary. 

The goal of the Program is to enable sitting trial judges to benefit from the experi-
ence of trial lawyers who appear before them. This can occur only if lawyers take 
the time to go online and share their thoughts with these judges. The Feedback 
Form can be accessed via The Florida Bar Web site at www.floridabar.org/judi-
cialfeedback. Lawyers will need their Florida Bar password to complete the actual 
form. 

The responses are confidential and personal to the judge only. Please take advantage 
of this opportunity to share your thoughts with specific members of our judiciary. 

If you have questions, please contact: 
John Marshall Kest, Circuit Judge 
Chair, The Florida Bar Judicial Administration and Evaluation Committee 
407-742-2491 



11

tions regarding a complaint filed by another 
employee. Thus, passive opposition is now 
protected.
  Similarly, in order for one to “participate” 
in an  investigation  into  illegal employment 
practices, courts have generally required the 
investigation to be specifically conducted in 
response  to a charge of employment dis-
crimination pending with the Equal Employ-
ment Opportunity Commission. Although the 
Crawford  ruling did not address  this  type 
of alleged protected activity,  the decision 
to expand an employee’s protections may 
signal the Court’s willingness to expand em-
ployee protections further to include informal 
investigations where an official charge of 
discrimination has yet to be filed.
  The consequences of the Court’s deci-
sion will be far and wide. Following Craw-
ford, employees who provide  information 
in an  internal  investigation  that supports, 
corroborates or otherwise alleges unlawful 
employment discrimination will be protected 
by  the anti-retaliation provisions of Title 
VII. Given this decision, employers should 
take additional steps to document internal 
investigations for their protection and that of 
their employees. At the very least, employ-
ers should fully document the information 
obtained from each witness involved in an 
internal  investigation  to  record not  only 
who participated, but the substance of their 
statements.

Example 1: An employee  is called as 
a witness during an  investigation of a 
sexual harassment allegation against 
a company manager brought by a co-
worker. The witness-employee has not 
complained of unlawful discrimination 
nor has she indicated her desire to do 
so. during her interview, she provides in-
formation corroborating the co-worker’s 
claim of sexual harassment. 

Example 2: An employee  is called as 
a witness during an  investigation of a 
sexual harassment allegation brought 
by a co-worker under the same circum-
stances as Example 1 above. during 
her interview, she does not provide any 
information  corroborating  the  sexual 
harassment allegation but provides  in-
formation  that  the alleged sexual ha-
rasser has been embezzling funds from 
the company.

  In  these examples,  the  importance of 
documenting not only  the witnesses’ par-

ticipation  in  the  investigation but also  the 
substance of  the  information disclosed  is 
apparent. In the first example, the witness-
employee provided information corroborat-
ing an unlawful employment practice by the 
employer, i.e., that the manager in question 
was sexually harassing a co-worker. This 
disclosure would certainly entitle  the wit-
ness-employee to anti-retaliation protections 
of federal law. Conversely, in the second ex-
ample, although the employee reported the 
manager’s misconduct, she did not allege 
conduct prohibited by employment discrimi-
nation laws, and therefore, the anti-retalia-
tion provisions of Title VII would not apply 
(note, however,  that  the second employee 
might be afforded whistleblower protections 
under other laws, such as one of Florida’s 
whistleblower acts, or  the Sarbanes-Oxley 
Act).
  It may also be advisable for managers 
or human resources personnel  to  include 
a review of  internal  investigations prior to 
taking adverse employment action in order 
to  identify  those employees who may be 
protected as a  result of  their  involvement 
as witnesses  in an  internal  investigation. 
Regardless of  the  specific  steps  taken, 
employers should review their policies and 
procedures and update  them accordingly 
to minimize the risk of incurring a Title VII 
retaliation claim as a result of witness par-
ticipation in internal investigations.

 Crawford will  likely  lead  to a dramatic 
increase in the number of retaliation claims 
filed by disaffected employees and former 
employees. The decision also signals the 
Court’s willingness  to continue  to expand 
the scope of  the  retaliation provisions of 
federal EEO statutes.

*J. David Marsey and Robert J. Sniffen are 
attorneys with Sniffen Law Firm, P.A. The 
firm submitted an amicus brief in the Craw-
ford case on behalf of the National School 
Boards Association.
J. David Marsey practices in the areas of 
employment litigation, civil rights defense, 
general tort and insurance defense, and 
commercial litigation. He received his un-
dergraduate and law degrees from Florida 
State University. Mr. Marsey graduated with 
high honors from the FSU College of Law, 
where he served as articles selection editor 
for the Law Review.
Robert J. Sniffen is Board Certified by 
The Florida Bar in Labor and Employment 
Law. He represents employers statewide 
in federal and state courts and before ad-
ministrative tribunals. He also provides 
advice to employers regarding personnel 
and workplace issues. Mr. Sniffen served 
as Chair of The Florida Bar’s Labor and 
Employment Law Section from 1999-2000. 
He received his B.A. from the University 
of Florida and his J.D. from the Stetson 
University College of Law. 
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also provide that when an employer deems 
a medical certification to be incomplete or 
insufficient, it must specify to the employee 
in writing what  information  is  lacking and 
give the employee seven calendar days to 
cure the deficiency. If the employee fails to 
do so, the employer may deny the leave.
 In a significant departure from the prior 
regulations,  the  new  regulations  entitle 
certain employer representatives to contact 
directly an employee’s health care provider 
to authenticate or obtain clarification about 
information required by a certification form. 
The  employer  representative  can  be  a 
health care provider, a human resource pro-
fessional, a leave administrator (including a 
third-party administrator), or a management 
official; in no case may it be the employee’s 
direct  supervisor. Since  the new  regula-
tions do not define these various positions, 
it may be difficult, particularly in smaller 
businesses, to distinguish a “management 
official” from a “direct supervisor.”

Changes to Fitness-for-Duty 
Certification
  Employers may require all similarly-situ-
ated employees who take leave to provide 
a certification that they are able to resume 
work. This is often referred to as a “Fitness-
for-Duty Certification.” The new regulations 
expand  the  information  that an employer 
may require in a Fitness-for-Duty Certifica-
tion in two respects. First, an employer may 
require that the certification specifically ad-
dress the employee’s ability to perform the 
essential functions of his/her job. Second, 
where reasonable job safety concerns exist, 
an employer can require a Fitness-for-duty 
Certification before an employee may return 

to work from an intermittent leave.

intermittent Leave
  Under  the new regulations, employers 
must account  for  intermittent  leave using 
an increment no greater than the shortest 
period of time that they use to account for 
other forms of leave — provided that it is no 
greater than one hour. In addition, the new 
regulations allow employers in narrowly ap-
plied circumstances to designate an entire 
shift as FMLA leave if it is physically impos-
sible  for employees  to start work midway 
through the shift.

Light Duty
  Based on  the prior  regulations, some 
courts have held  that an employee uses 
up FMLA  leave while on  “light duty.” The 
new  regulations provide  that  time spent 
performing “light duty” work does not count 
against an employee’s FMLA entitlement 
and that the employee’s right to job restora-
tion is held in abeyance during the time that 
he/she performs the “light duty.”

implementation of Military Family Leave 
Rights
  The new  regulations also  implement 
provisions of the recent FMLA amendments 
that provide two new military-related leave 
entitlements.
Military Caregiver Leave. The  first  new 
military  leave entitlement allows eligible 
employees  who  are  family  members  of 
covered service members to take up to 26 
workweeks of leave in a “single 12-month 
period” to care for a covered service mem-

ber with a serious illness or injury incurred 
in the line of duty. This entitlement extends 
FMLA protections to family members, such 
as next of kin, beyond those who may take 
FMLA leave for other reasons.
Qualifying Exigency Leave. The second 
new military  leave entitlement allows an 
employee  to  take up  to 12 workweeks of 
FMLA leave to handle certain non-medical 
exigencies arising  from  the  fact  that  the 
employee’s spouse, son, daughter, or par-
ent in the National Guard or Reserve is on 
active duty or called to active duty status. 
The new regulations specify eight types of 
“qualifying exigencies” that merit this type 
of FMLA leave: (1) short-notice deployment; 
(2) military events and related activities; (3) 
childcare and school activities; (4) financial 
and  legal arrangements;  (5)  counseling; 
(6) rest and recuperation; (7) post-deploy-
ment activities; and (8) additional activities 
not encompassed in the previous catego-
ries  that arise out of  the covered military 
member’s active duty or call to active duty 
status and to which the employer and em-
ployee agree.

Diana P. Scott is a Shareholder in the Los 
Angeles office of Greenberg Traurig. She 
represents clients in litigation and trial of 
all types of employment disputes. She also 
prepares employment contracts, severance 
and partnership agreements, workplace 
policies and procedures manuals, and ha-
rassment and discrimination policies. Ms. 
Scott has a B.A. from the University of 
California at Berkeley and a J.D. from the 
University of the Pacific, McGeorge School 
of Law. She frequently lectures and writes 
on employment law issues.

Matthew B. Hayes is an Associate in the 
Los Angeles office of Greenberg Traurig. 
He graduated Phi Beta Kappa from the 
University of Virginia and received his law 
degree from the University of California at 
Los Angeles. Mr. Hayes’ practice focuses 
on employment litigation and counseling. 
He has litigated numerous class action and 
single plaintiff lawsuits concerning a variety 
of employment disputes. He also has sig-
nificant experience in advising employers 
regarding matters of employment law.

CBS Sunday Morning and later worked with 
Roger Mudd and Connie Chung at NBC 
News on American Almanac and 1986. 
  Of course any trip to d.C. needs some 
sightseeing, and we have arranged  for a 
tour of the Capitol building and  the U.S. 
Supreme Court, topped off with the opportu-
nity to attend a performance of The Capitol 

D.C. SEMinAR
from page 1

Steps. We’ve secured a great  rate at a 
hotel within walking distance of  the Mall, 
the museums, and great restaurants.
  We hope you can make it to the seminar, 
May 1-2, as it is sure to be an educational 
and delightful  time. Bring  the whole  fam-
ily-- this is the best time of year to visit our 
nation’s Capital. Hope to see you there!!!
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The Florida Bar Labor and Employment Law Section presents

Advanced Labor Topics 2009
COURSE CLASSIFICATION: ADVANCED LEVEL

One Location: May 1 - 2, 2009

Grand Hyatt • 1000 H Street N.W. • Washington, D.C. • (202) 582-1234
Course No. 0784R

Friday, May 1, 2009
9:30 a.m. – 10:30 a.m.
Tour of U.S. Capitol Building 
(Advance registrations required)

10:30 a.m. – 11:30 a.m.
Tour of U.S. Supreme Court
(Advance registrations required)

11:30 a.m. – 12:45 p.m.
Lunch (on your own)

12:45 p.m. – 1:00 p.m. Late Registration

1:00 p.m. – 2:00 p.m.
Recent Developments at the National Labor Relations 
Board (NLRB)
Richard Siegel, Associate General Counsel, NLRB, 

Washington, D.C.

2:00 p.m. – 3:00 p.m.
What’s the ADAA All About?
Peggy Mastroianni, Associate Legal Counsel, EEOC, 

Washington, D.C.

3:00 p.m. – 3:15 p.m. Break

3:15 p.m. – 4:05 p.m.
Cutting-edge Issues on the FLSA, including Collective Actions
Tammy McCutchen, Employment & Labor Law Solutions 

Worldwide, Washington, D.C.

4:05 p.m. – 5:00 p.m.
Recent Developments in Safety & Health Law
Horace “Topper” Thompson, Commissioner, OSHRC,  

Washington, D.C.

5:00 p.m. – 6:00 p.m.
Labor & Employment Law Section  
Executive Council Meeting (all invited)

6:00 p.m. – 7:00 p.m.
Reception (included in registration fee)

7:30 p.m. 
Performance of The Capitol Steps (Cost is $39) 
(To register please contact Angela Froelich at 850-561-5633 or 
afroelic@flabar.org. Seating is limited / Reserve your seat today!)

Saturday, May 2, 2009
9:00 a.m. – 10:00 a.m.
Update on Florida Law
Cathleen A. Scott, Cathleen Scott, P.A., Jupiter, FL
Scott E. Atwood, Stout Walling Atwood LLC, Atlanta, GA

10:00 a.m. – 11:00 a.m.
Title VII and Supreme Court Updates
Richard “Rick” Seymour, The Law Office of Richard T. Seymour, 

P.L.L.C., Washington, D.C.

11:00 a.m. – 11:15 a.m. Break

11:15 a.m. – 12:05 p.m.
Ethics in Discovery from a Plaintiff and Defense Perspective
Plaintiff Speaker: Guy Bennett Rubin, Rubin and Rubin, P.A., 

Stuart, FL
Defense Speaker: Richard C. McCrea, Jr., Greenberg Traurig P.A., 

Tampa, FL

12:05 p.m. – 1:05 p.m.
Come Walk in My Shoes, a Civil Rights Documentary
Robin Smith, Video Action, Washington, D.C.

LABOR AND EMPLOYMENT LAW SECTION
hon. Alan O. Forst, Palm city — chair

eric J. holshouser, Jacksonville — chair-elect
Jill S. Schwartz, Winter Park — legal education chair

Gregory A. hearing, Tampa — cle chair
cynthia n. Sass, Tampa — Program co-chair
Robert S. Turk, Miami — Program co-chair

CLE COMMITTEE
Patrick l. imhof, Tallahassee, chair

Terry l. hill, Director, Programs Division

CLE CREDITS
CLER PROGRAM
(Max. credit: 9.0 hours)

General: 9.0 hours
ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. credit: 9.0 hours)

labor and employment law: 9.0 hours

SPECIALCLE
SECTION
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REFUND POLICY: Requests for refund or credit toward the purchase of the audio cD or course books for this program must be in 
writing and postmarked no later than two business days following the course presentation. Registration fees are non-transferrable, 
unless transferred to a colleague registering at the same price paid. A $25 service fee applies to refund requests. Registrants who do 
not notify The Florida bar by 5:00 p.m., April 24, 2009 that they will be unable to attend the seminar, will have an additional $50 retained. 
Persons attending under the policy of fee waivers will be required to pay $50.

HOTEL RESERVATIONS: A block of rooms has been reserved at the Grand hyatt, at the rate of $209 single/double occupancy. To 
make reservations, call the Grand hyatt direct at 202-582-1234. Reservations must be made by 04/02/09 to assure the group rate and 
availability. After that date, the group rate will be granted on a “space available” basis.

Register me for the “Advanced Labor Topics 2009” Seminar
ONE LOCATION: (326) GRAND HYATT, WASHINGTON, D.C.  (MAY 1 - 2, 2009)
TO ReGiSTeR OR ORDeR AuDiO cD OR cOuRSe bOOkS, by MAil, SenD ThiS FORM TO: The Florida bar, cle Programs, 
651 e. Jefferson Street, Tallahassee, Fl 32399-2300 with a check in the appropriate amount payable to The Florida bar or credit card 
information filled in below. if you have questions, call 850/561-5831. On-SiTe ReGiSTRATiOn, ADD $25.00. On-site registration is 
by check only.

name _______________________________________________________________ Florida bar # _________________________

Address __________________________________________________________________________________________________

city/State/Zip _____________________________________________________________ Phone # _________________________

ABF: Course No. 0784R 



COURSE BOOK — AUDIO CD — ONLINE 
Private taping of this program is not permitted. Delivery time is 4 to 6 weeks after 05/15/09. TO ORDER AUDIO CD OR COURSE 
BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax to the price of tapes or books. 
Tax exempt entities must pay the non-section member price.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. if this order is to be purchased by a tax-exempt organization, the 
course book/tapes must be mailed to that organization and not to a person. include tax-exempt number beside organization’s name on the order form.

❑  AUDIO CD
(includes course book)
$350 plus tax (section member)
$375 plus tax (non-section member)

TOTAL $ _______

❑  COURSE BOOK ONLY
cost $50 plus tax
(certification/cleR credit is not awarded for the purchase of the 
course book only.)

TOTAL $ _______

REGISTRATION FEE (CHECK ONE):
 Member of the labor and employment law Section: $350

 non-section member: $375

 Full-time law college faculty or full-time law student: $212.50

 Persons attending under the policy of fee waivers: $50
 Includes Supreme Court, DCA, Circuit and County Judges, 

Magistrates, Judges of Compensation Claims, Administrative Law 
Judges, and full-time legal aid attorneys if directly related to their 
client practice. (We reserve the right to verify employment.) Fee 
waivers are only applicable for in-person attendees.

 check here if you require special attention 
or services. Please attach a general description 
of your needs. We will contact you for further 
coordination.

ADDITIONAL ACTIVITIES:
LiMitEd SpaCE – REGiStER EaRLY!
(tours are limited to 30 people – registrants only, no guests)
(id Required)
 Tour of capitol: (nO chARGe)  (0784S01)
 Tour of u.S. Supreme court: (nO chARGe)  (0784S02)
Capitol Steps (cost: $39) (Performance Friday, May 1, 7:30 p.m.)
To register, please contact Angela Froelich at 850-561-5633 or 
afroelic@flabar.org.   (0784S03)

WAShinGTOn, Dc - The capitol Steps are now performing 
at the Ronald Reagan building and international Trade 
center in the Amphitheater every Friday and Saturday year 
round at 7:30 PM!

The Amphitheater of the Ronald Reagan building is located 
on the concourse level of the building and offers plush 

theater seating for 600. Parking is available in the building, and the building itself is 
Metro accessible (Federal Triangle or Metro center). The Ronald Reagan building 
is a federal building, therefore you and your guests will need a photo iD to enter. 
Any elderly or handicapped persons needing assistance or directions once inside 
the building should ask the nearest security personnel staff for assistance. The 
show runs roughly from 7:30 PM until 9:30 PM.

METHOD OF PAYMENT (CHECK ONE):
 check enclosed made payable to The Florida bar

 credit card (Advance registration only. Fax to 850/561-5816.)

  MASTeRcARD  ViSA  DiScOVeR  AMeX  cVV#______________*       exp. Date: ____/____ (MO./yR.)

Signature: _______________________________________________________________________________________________

name on card: _____________________________________________ billing Zip code: ________________________________

card no. ________________________________________________________________________________________________

* to aid in the prevention of fraudulent credit card use, we now require the 3 - 4 digit CVV (Credit Validation Verification) Code from the back of your Master 
Card, discover or Visa credit card, or from the front of your american Express card.
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January 27, 2009
Employment Issues Relating to Downsizing (0858R)
David Buchsbaum, Fisher & Phillips LLP, Fort Lauderdale

February 10, 2009
A Primer on Fair Labor Standards Act (FLSA) 
Exemptions (0837R)
Richard D. Tuschman, Epstein Becker & Green, P.C., Miami

March 10, 2009
The Proposed Employee Free Choice Act & Critical 
Issues Related to the National Labor Relations Act 
(NLRA) (0843R)
Thomas Smith, Jackson Lewis LLP, Orlando/Miami

April 14, 2009
Critical & Proposed Issues Under the Family and Medical 
Leave Act (FMLA) (0844R)
Audio Webcast (12:00 noon – 1:00 p.m.)
David E. Block, Jackson Lewis LLP, Miami

May 12, 2009*
Reconciling Diversity with EEO (Ethics Credit) (0846R)
Audio Webcast (12:00 noon – 1:00 p.m.)
Roger Clegg, President and General Counsel, Center for Equal 

Opportunity, Washington, D.C.

June 9, 2009
Recent Changes to the American with Disabilities Act 
(ADA) (0831R)
Audio Webcast (12:00 noon – 1:00 p.m.)
Carol Miaskoff, Assistant Legal Counsel, Equal Employment 

Opportunity Commission, Washington, D.C.

Since January of this year, The Florida bar labor and employment law Section has been offering monthly webinars. 
Webinars provide an easy and affordable manner to earn cle credits, listen to presentations (accompanied, in some 
cases, by written materials) by some of the top lawyers in the nation, from the comfort of your home or office. you can 
even e-mail us your questions during the presentation. We have an excellent faculty speaking on very timely subjects. 
There are discounts available for Section members and people ordering the entire series. 

The Florida Bar Continuing Legal Education Committee and
The Labor and Employment Law Section present

Labor & Employment Law
Audio Webinar Series
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Remaining Dates: April 14, 2009, May 12, 2009 & June 9, 2009

Course No. 0848R

WEBINAR
As a webinar attendee you will listen to the program over the telephone and follow the materials online. Registrants 
will receive webinar connection instructions 2 days prior to the scheduled course date via e-mail. if you do not have 
an e-mail address, contact Order entry Department at 850-561-5831, 2 days prior to the event for the instructions.

CLE CREDITS
CLER PROGRAM

(Max. credit: 6.0 hours for the Series)

General: 1.0 hour (per program)
ethics: 1.0 hour (May 12th Webinar only)*

CERTIFICATION PROGRAM
(Max. credit: 6.0 hours for the Series)

labor & employment law: 1.0 hour (per program)

SPECIALCLE
SECTION
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REFUND POLICY: Requests for refund or credit toward the purchase of the audio cD of this program must be in writing and 
postmarked no later than two business days following the course presentation. Registration fees are non-transferrable, unless trans-
ferred to a colleague registering at the same price paid. A $25 service fee applies to refund requests.

TO ReGiSTeR FOR Any OF TheSe SeMinARS, by MAil, SenD ThiS FORM TO: The Florida bar, cle Programs, 651 e. Jefferson 
Street, Tallahassee, Fl 32399-2300 with a check in the appropriate amount payable to The Florida bar or credit card information filled 
in below. if you have questions, call 850/561-5831. On-SiTe ReGiSTRATiOn, ADD $25.00. On-site registration is by check only.

name _________________________________________________________Florida bar # _______________________________

Address _________________________________________________________________________________________________

city/State/Zip ______________________________________________________ Phone # _______________________________
ABF: Course No. 0848R 

registration fee  (check which apply):

(0858R) – Employment Issues Relating to 
Downsizing – January 27, 2009

  Member of labor & employment law Section: $60

  non-section member: $85

(0837R) – FLSA Exemptions – February 10, 2009

  Member of labor & employment law Section: $60

  non-section member: $85

(0843R) – Employee Free Choice Act & NLRA –  
March 10, 2009

  Member of labor & employment law Section: $60

  non-section member: $85

(0844R) – Family and Medical Leave Act (FMLA) – 
April 14, 2009

  Member of labor & employment law Section: $60

  non-section member: $85

(0846R) – Issues in Diversity – May 12, 2009

  Member of labor & employment law Section: $60

  non-section member: $85

(0831R) – Changes to the ADA – June 9, 2009

  Member of labor & employment law Section: $60

  non-section member: $85

(0848R) – Reduced Rate for All 6 (Six) Webinars

  Member of labor & employment law Section: $300

  non-section member: $325

  yes, i would like 0817R Seminar complimentary

METHOD OF PAYMENT (CHECK ONE):  check enclosed made payable to The Florida bar

	 	  credit card (Advance registration only. Fax to 850/561-5816.)

  MASTeRcARD   ViSA    DiScOVeR   AMeX  exp. Date: _____/_____ (MO./yR.)

Signature: _______________________________________________________________________________________________

name on card: ___________________________________________________________________________________________

billing Zip code: ___________________________________________________________ cVV#__________________________*

card no. ________________________________________________________________________________________________

* to aid in the prevention of fraudulent credit card use, we now require the 3 - 4 digit CVV (Credit Validation Verification) Code from the back of your Master 
Card, discover or Visa credit card, or from the front of your american Express card.

 Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate 
accommodations, attach a general description of your needs. We will contact you for further coordination.

AUDIO CD 
Private taping of this program is not permitted. Delivery time for the entire series is 4 to 6 weeks after 6/9/09. TO ORDER AUDIO 
CD, fill out the order form above, including a street address for delivery. Please add sales tax to the price of CD. Tax exempt entities 
must pay the non-section member price.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. if this order is to be purchased by a tax-exempt organization, the 
audio cD must be mailed to that organization and not to a person. include tax-exempt number beside organization’s name on the order form.

❑  AUDIO CD (includes course book) COURSE NO. 0848R

  $300 plus tax (section member)

  $325 plus tax (non-section member) TOTAL $ _______
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The Florida Bar CLE
Audio/Video List & Order Form

TO OrdEr

8 ONLINE www.floridabar.org/CLE

Using the Audio/Video List, search ‘By Course 
Number’, ‘By Sponsor’ or ‘By Title’.

2 FAX 850-561-5816
order form with credit card information 

for MasterCard or Visa

(We are unable to accept American 
Express at this time.)

+ MAIL
completed form with check to:

The Florida Bar
CLE Programs

651 East Jefferson Street
Tallahassee, Florida 32399-2300

TurNArOuNd TIME
 PLEASE ALLOW 4 WEEKS FOR DELIVERY.
 FLORIDA BAR COURSES ARE AVAILABLE FOR CREDIT ON-LINE 24/7 AT: www.floridabar.org/CLE

  8 Go to ‘Online Courses’
 Attorneys with deadlines need to plan accordingly.

TO QuALIFy FOr ThE SECTION MEMBEr PrICE
 The attorney must be a member of the section sponsoring the course being purchased.

Include the attorney’s name and Florida bar number on the order form.
 Entities (government agencies, law firms, libraries, etc.) are not Section members and must pay the Non-Section

member price.  S = Section member, N = Non-Section member.

PLEASE INCLudE SALES TAX wITh yOur OrdEr
 There is an automatic 6% sales tax in Florida + any surtax that your county may require.

Example: Hillsborough = 7%, Lee Co. = 6%, Leon Co. = 7.5%, Miami-Dade = 7%, Orange Co. = 6.5%
 Out of state residents do not pay tax.

TO QuALIFy FOr TAX EXEMPT STATuS
 Include the tax exempt ID number on the order form or a copy of the tax exempt certificate.
 Include the entities complete name, street address, phone number, and indicate to whom the package should be 

shipped (Attn: John Doe).
 Pay the Non-Section member price.
 Do not use the attorney Florida Bar number – attorneys are not tax exempt.
 A tax exempt customer number has been or will be assigned to each entity. Please include this customer number 

when placing orders or for inquiries.

ShIPPINg
 The Florida Bar uses UPS to ship. Please include a shipping address on this order form.
 If UPS is not a viable option, orders may be sent to a P.O. Box via U.S. Postal Service. 
 Please indicate your preference on the order form.

Cd’s and Tapes come with a Course Book unless otherwise indicated on the AV Tapes List

OrdEr FOrM ON BACK 

SPECIALCLE
SECTION
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Audio/Video Order Form

Attorney’s Name: ____________________________________________ Florida Bar Number: ______________________

Firm Name:____________________________________________________Phone Number: ______________________

Street Address: _____________________________________________________________ Suite/Apt. #: ____________

City: ______________________________________________ State: ____________ Zip Code: _________________

CLER Deadline: ____________________        Certification Deadline: ______________________

OR:

Customer Number: ____________________________ Tax Exempt ID#: ______________________________________

Entity Name: _________________________________________Attn: _________________________________________

Street Address: ____________________________________________________________ Suite/Apt. #: ____________

City: ________________________________________________ State: __________ Zip Code: _________________

Phone Number: _____________________        Purchase Order Number: _______________________

PLEASE ALLOW FOUR WEEKS FOR DELIVERY.
FLORIDA BAR COURSES ARE AVAILABLE FOR CREDIT ON-LINE 24/7 AT:

www.floridabar.org/CLE  8 Go to ‘Online Courses’

Course Title Course #

Format
CD = Audio CD

V = Videotape (VHS)
DVD = Video on DVD

Cost
*(Include 6% sales tax
+ your County surtax)

1. $

2.

3.

4.

5.

6.

7.

8.

9.

10.

Subtotal  $

*Sales Tax (FL Resident)
Include sales tax unless ordering party is tax-exempt

$

TOTAL                 $

PAYMENT TYPE:

 Check # ____________________ Check Amount  $______________________

 MasterCard  Visa  Fax #: 850-561-5816

We are unable to accept American Express at this time.

Name of Cardholder: _________________________________ Signature: ____________________________________

Card #: _________________________________________________________ Expiration Date: _______– 20_______
Month     Year
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SPECIALCLE
SECTION
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The Florida Bar CLE
Audio CD / DVD List

www.floridabar.org

850-561-5629

KEY TO ABBREVIATIONS - CERTIFICATION CREDIT HOURS

AD = Admiralty and Maritime ED = Elder Law
AG = State & Federal Government & EP = Wills, Trusts, & Estates

Admin. Practice FL = Marital & Family Law
AP = Appellate Practice HL = Health Law
AT = Antitrust & Trust Regulation IL = International Law
AV = Aviation IP = Intellectual Property
BL = Business Litigation IM = Immigration & Nationality
CA = Criminal Appellate LE = Labor & Employment
CC = City, County, Local Government RE = Real Estate
CL = Construction Law TX = Tax
CR = Criminal Trial WC = Workers’ Compensation
CT = Civil Trial

PLEASE ALLOW FOUR WEEKS FOR DELIVERY.

Revised 3/3/2009

COURSE TITLE CREDITS HOURS
COSTS

S = Section Member
N = Non-Section Member

Course
No.

FORMAT AVAILABLE

CD = AUDIO CD
V = VIDEOTAPE (VHS)
DVD = VIDEO ON DVD

General

E = Ethics
P = Professionalism
S = Substance Abuse
MIA = Mental Illness 

Awareness

Certification
Approval

Period CD
Video

or
DVD

ADMINISTRATIVE LAW SECTION
0750 2008 Pat Dore Administrative Law 

Conference
CD Only

11.0 1.0 E AG = 11.0
AP = 8.5
BL = 8.5

CC = 11.0

10/02/2008-
04/02/2010

S = $150.00
N = $175.00

Not
Available

APPELLATE PRACTICE SECTION
0546 The Art of Objecting: A Trial 

Lawyers’s Guide to Preserving 
Error for Appeal

CD Only

6.0 1.0 E AP = 4.5
CT = 4.5

11/16/2007-
05/16/2009

S = $125.00
N = $150.00

Not
Available

0580 Advanced Appellate Practice & 
Appellate Certification Review 
2008

CD Only

7.5 0 AP = 7.5
CA = 7.5
CT = 7.5

02/01/2008-
08/01/2009

S = $130.00
N = $155.00

Not
Available

0598 Appellate Practice Before the 
First DCA

CD Only

10.0 1.5 E
1.0 P

AP = 7.5 04/25/2008-
10/25/2009

S = $175.00
N = $200.00

Not
Available

0692 Family Law Appeals
CD & DVD

4.5 1.0 E AP = 3.5
FL = 3.5

01/29/2009-
07/29/2010

S = $135.00
N = $160.00

S = $250.00
N = $275.00

The Florida Bar CLE
Audio CD / DVD List &

Order Form
www.floridabar.org

850-561-5629

KEY TO ABBREVIATIONS - CERTIFICATION CREDIT HOURS

AD = Admiralty and Maritime
AG = State & Federal Government &
 Admin. Practice
AP = Appellate Practice
AT = Antitrust & Trust Regulation
AV = Aviation
bl = business litigation
cA = criminal Appeal

cc = city, county, local Government
cl = construction law
cR = criminal Trial
cT = civil Trial
eD = elder law
eP = Wills, Trusts, & estates
Fl = Marital & Family law
hl = health law

il = international law
iP = intellectual Property
iM = immigration & nationality
le = labor & employment
Re = Real estate
TX = Tax
Wc = Workers’ compensation

PLEASE ALLOW FOUR WEEKS FOR DELIVERY.

Revised 03/09
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0616 Advanced Labor Topics 2008
CD & DVD

8.5 2.0 E LE = 8.5 05/09/2008-
11/09/2009

S = $220.00
N = $245.00

S = $250.00
N = $275.00

0792 What Every Law Firm & Law 
Practice Needs to Know About 
Federal & Florida Employment 
Laws

CD Only

3.5 1.0 E LE = 2.5 06/19/2008-
12/19/2009

S = $200.00
N = 225.00

Not
Available

0675 FLSA • FMLA • GINA • ADEA – 
It’s All Alphabet Soup: Emerging 
Issues for Today’s Employment 
Law Practitioner

CD & DVD

8.0 1.0 E LE = 6.0 09/12/2008-
03/12/2010

S = $165.00
N = $190.00

S = $250.00
N = $275.00

0678 34th Annual Public Employment 
Labor Relations Forum

CD Only

13.5 1.0 E AG = 10.0
CC = 10.0
ED = 1.0
LE = 10.0

10/16/2008-
04/16/2010

S = $320.00
N = $345.00

Not
Avaiable

LOMAS (LAW OFFICE MANAGEMENT ASSISTANCE SERVICE)
0653 Starting Anew

CD & DVD
5.0 2.0 E 0 01/01/2008-

07/01/2009
$125.00 $125.00

0793 Maintaining a TRUSTworthy Trust 
Account

CD & DVD

1.0 1.0 E 0 05/01/2008-
11/01/2009

$125.00 $125.00

OUT OF STATE PRACTITIONER DIVISION
0582 Out-of-State Update–New Law & 

Practice Tips
CD & DVD

7.0 1.0 E ED = 1.0
EP = 3.0

02/09/2008-
08/09/2009

S = $215.00
N = $240.00

S = $250.00
N = $275.00

0805 Florida Law at the John Adams 
Courthouse–Boston

CD & DVD

5.0 1.0 E CR = 1.0 10/01/2008-
04/01/2010

S = $150.00
N = $175.00

S = $250.00
N = $275.00

REAL PROPERTY, PROBATE & TRUST LAW SECTION
0634 Creative Estate Planning Ideas You 

Should Be Thinking About When 
No One is Paying You to Think 
About Them

CD & V

6.0 0 ED = 4.5
EP = 4.5
TX = 4.5

11/08/2007-
05/08/2009

S = $175.00
N = $200.00

S = $250.00
N = $275.00

0577 Environmental & Land Use 
Considerations for a Real Estate 
Transaction

CD & DVD

8.5 0 AG = 6.5
CC = 8.5
RE = 6.5

01/25/2008-
07/25/2009

S = $155.00
N = $180.00

S = $250.00
N = $275.00

0581 Trust & Estate Symposium: 
Litigating Under Florida’s New 
Trust Code

CD & DVD

6.0 1.0 E ED = 4.5
EP = 4.5
TX = 4.5

02/07/2008-
08/07/2009

S = $145.00
N = $170.00

S = $250.00
N = $275.00

0590 2008 Construction Law Certification 
Review Course

CD Only

20.0 1.0 E BL = 15.0
CC = 15.0
CL = 20.0
RE = 20.0

03/07/2008-
09/07/2009

S = $350.00
N = $375.00

Not
Available

0595 Ins and Outs of Florida 
Condominium Law – 
2008 Edition

CD Only

7.0 0 RE = 7.0 04/10/2008-
10/10/2009

S = $160.00
N = $185.00

Not
Available

0663 Current Issues in Community 
Association Law for Developers: 
What You Don’t Know May 
Hurt You!

CD Only

7.0 0 RE = 7.0 04/11/2008-
10/11/2009

S = $190.00
N = $215.00

Not
Available
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0729 Shifting Focus: Dealing with 
Paternity & Dependency Issues 
in Your Family Law Practice

CD Only

7.0 0 FL = 5.5 09/18/2008-
03/18/2010

S = $165.00
N = $190.00

Not
Available

0732 Life, Health & Disability Insurance 
in Family Law Cases: A Legal, 
Accounting & Financial Planning 
Overview

CD Only

2.0 0 FL = 1.5 12/10/2008-
06/10/2010

S = $120.00
N = $145.00

Not
Available

0864 Foreclosures in Family Law 
Cases – And the Consequences

CD Only

2.0 0 FL = 1.5
RE = 2.0

01/14/2009-
07/14/2010

S = $120.00
N = $145.00

Not
Available

GENERAL PRACTICE, SOLO & SMALL FIRM SECTION
0586 3rd Annual Florida Ethics Update

CD Only
5.0 5.0 E 0 02/22/2008-

08/22/2009
S = $120.00
N = $145.00

Not
Available

0621 Florida Law Update 2008
CD Only

7.5 1.0 E CA = 2.0
CC = 7.5
CR = 2.0
EP = 1.5
FL = 1.0
RE = 1.0

06/19/2008-
12/19/2009

S = $150.00
N = $175.00

Not
Available

0751 4th Annual Ethics Update
CD Only

*85.00 includes GPSSF section 
membership until 6/30/2009

5.0 5.0 E 0 10/10/2008-
04/10/2010

S = Comp
N = $85.00*

Not
Available

HEALTH LAW SECTION
0574 Representing the Physician 2008

CD & DVD
8.5 1.0 E HL = 8.5

TX = 8.5
01/18/2008-
07/18/2009

S = $160.00
N = $185.00

S = $250.00
N = $275.00

0611 Advanced Health Law Topics & 
Certification Review 2008

CD Only

16.0 1.0 E HL = 16.0 03/07/2008-
09/07/2009

S = $280.00
N = $305.00

Not
Available

0794 Physician Dispensing in Florida: An 
RX for Compliance

CD Only

1.5 0 HL = 1.5 05/28/2008-
11/28/2009

S = $75.00
N = $100.00

Not
Available

0795 Melding of Quality Care & 
Compliance Issues

CD Only

2.0 0 HL = 1.5 06/06/2008-
12/06/2009

S = $75.00
N = $100.00

Not
Available

0740 Representing the Physician 2009
CD & DVD

9.0 1.0 E HL = 9.0
TX = 9.0

01/16/2009-
07/16/2010

S = $210.00
N = $235.00

S = $250.00
N = $275.00

INTERNATIONAL LAW SECTION
0607 6th Annual International Litigation &

Arbitration Conference
CD & DVD

5.0 2.0 E BL = 4.0
CT = 4.0
IL = 5.0

03/29/2008-
09/29/2009

S = $275.00
N = $315.00

S = $300.00
N = $340.00

0654 First Annual International Business 
Transactions Conference

CD Only

5.0 0 BL = 4.0
IL = 5.0

05/22/2008-
11/22/2009

S = $180.00
N = $205.00

Not
Available

0796 Legal Process Outsourcing (LPO) 
In India – What You Need to 
Know About Who, How, Why & 
Why Not

CD & DVD

4.0 1.0 E BL = 3.0
IL = 4.0
IP = 4.0

11/14/2008-
05/14/2010

S = $125.00
N = $150.00

S = $200.00
N = $225.00

LABOR & EMPLOYMENT LAW SECTION
0584 8th Annual Labor & Employment 

Law Certification Review
CD Only

17.5 0 LE = 17.5 02/28/2008-
08/28/2009

S = $275.00
N = $300.00

Not
Available
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0865 Survey of Florida Law 2009
CD Only

11.5 4.0 E BL = 1.0
CT = 1.0
ED = 1.0
EP = 1.0
FL = 1.5

RE = 11.5
TX = 1.0

01/09/2009-
07/09/2010

$50.00 Not
Available

The maximum amount of credit hours for each course is indicated under the Credits/General column. To be in compliance, you must have com-
pleted the Total Minimum Requirement of thirty (30) General hours, including five (5) hours of Ethics, Professionalism, Substance Abuse or 
Mental Illness Awareness (any combination) during each CLER cycle.

Hours can be reported/viewed on The Florida Bar web site: www.floridabar.org

Every member’s Florida Bar News label reflects a CLER reporting date. To avoid suspension, return your completed CLER affidavit prior to that 
date (Rules Regulating The Florida Bar 6-10.5).

Rev. 3/2009
h:/bardepts/F&A-memsv/AVTapesList/AVT3-09.indd
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Visit the Section WebSiTe!!!  •  www.laboremploymentlaw.org

The Florida Bar
651 E. Jefferson Street
Tallahassee, FL �2�99-2�00
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